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[1]

WorkSafe has accused Mount Somers Sand Limited (MSSL) of failing, on or

about 15 February 2018, to comply with a duty to ensure, so far as is reasonably
practicable, the health and safety of its workers when at work extracting sand, which
failure exposed an individual to risk of death or serious injury from engulfment. That
would require proof beyond reasonable doubt that the company failed to comply with
the specified duty, which failure did, in fact, expose an individual to risk of death or
serious injury. The particulars assert that it was reasonably practicable to engage
a competent person to undertake a geological assessment, to put in place adequate
excavation rules for adequate management of excavations, and to investigate previous
ground failures.
WORKSAFE NEW ZEALAND v MOUNT SOMERS SAND LIMITED [2021] NZDC 16270 [7 September
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[2]

Dr Brian Adams was an expert called by MSSL. For pragmatic purposes,

Dr Adams’ report was included in the agreed bundle of exhibits. All prosecution
witnesses accepted the factual bases documented by Dr Adams and the opinions he
expressed. I was specifically asked to familiarise myself with Dr Adams report before
the cross-examination of Ms Priscilla Page, employed at the relevant time by, and
subsequently expert witness for, WorkSafe. At the conclusion of the prosecution case,
it was agreed with counsel that Dr Adams would give evidence before I was called to
determine whether there was a case to answer for the charge laid under s 48 of the Act.
By agreement of counsel, Dr Adams’ evidence is available when considering whether
there is a case to answer.

Below I have listed background matters which are

established on the evidence because witnesses did not contest them.
[3]

Certain facts are established about MSSL:
(a)

MSSL is a limited liability company, the shareholders and directors of
which are Ian Claridge and Lynley Green;

(b)

MSSL pays wages to both Mr Claridge and Ms Green;

(c)

One other worker (Lawrence Gordon) works solely as a driver
delivering sand. He does not work at the extraction pit or in the plant,
and he does not operate the excavator;

(d)

MSSL purchased the quany when it was in a poor state and, after
assessing the costs of restoration, MSSL confined its activities to silica
sand extraction from the identified extraction site;

(e)

MSSL is a PCBU (person conducting a business or undertaking) for the
pmposes of the Act;

©

Ian Claridge is the quarry manager.

Although Mr Claridge and

Ms Green appeared to have difficulty accepting the legal position, they
were employees of MSSL as well as directors. They, therefore, had
separate obligations in each role and MSSL’s control of the business

required compliance from employees, even though the same people
were both issuing the directions and required to comply with them.
[4]

Certain facts are established about the quarry:
(a)

MSSL purchased the quarry in 2014 but extracted only silica sand from
only one particular face of the quany (the extraction site).

(b)

The rest of the quany faces were not worked by MSSL.

(c)

The extraction site had a height of 80 metres overall comprising gravel
(Hororata Formation Gravels), mudstone bands and sand beds.
The upper sand is lower quality silica, described as moderately
cemented, above a mudstone band which, in turn, was above high-value
pure quartz silica also described as moderately cemented. It is that
silica sand which MSSL was extracting.

(d)

There are no indicators of instability at the site as a result of recent
seismic activity (in particular the 2010 and 2011 earthquakes) despite
being between eight and fifteen kilometres from specified alpine
faults. i

(e)

Sand was removed from the extraction site by underground mining in
the 1920s and in 2010 the underground drives for that mine were
exposed in the then face of the quarry and were open and stable despite
the absence of use of props.

[5]

Certain facts are established about the working practices of MSSL at the

extraction site:

Bundle of Documents Volume 1, page 148 —Adams report.

(a)

Ian Claridge and Lynley Green have both worked in extractive
industries most of their working lives and WorkSafe described them as
good and experienced operators.2

(b)

Silica was extracted by using a Komatsu PC400-3 excavator with
a maximum reach of around 12 metres from the cab.

(c)

The sole operator of that excavator at the extraction site is Ian Claridge.

(d)

When working at the extraction site, Mr Claridge maintains the
following practices:
(i)

The excavator works from an elevated bench.

(ii)

A large catch trench is maintained between that working bench
and the toe of the face. That catch trench was surveyed in
July 2019 as 4.5 metres deep and 9-12 metres wide.

(iii)

Sand is won first from detritus in the trench and then from the
toe of the face using the long reach excavator operated only
from the raised bench.

(iv)

this process allowed overburden to collapse “gradually”
(see agreed facts) into the catch trench.

(v)

Extraction was undertaken for limited periods of time on any
given day (around two hour’s) and then only on some days.

(vi)

Extraction is not undertaken during wet weather or high winds.

(vii)

No work is undertaken for several days after heavy rain periods.

2 Transcript of interview 15 June, 2018, page 27 of Bundle of Documents volume one..

(viii) Ms Green is present near the extraction site when Mr Claridge
is working the excavator and they maintain radio contact at
those times.
(ix)

No-one else is permitted at the extraction site without
supervision.

(e)

Ms Green removes the excavated sand to a stock pile beside the
processing plant. WorkSafe gave no evidence indicating specific
concerns for her safety. The evidence did address concerns about the
processing plant operated by MSSL but those concerns form no part of
the current prosecution.

[6]

On 15 February 2018, two WorkSafe inspectors made an unannounced

inspection of the MSSL work site. They were at the extraction site for a short time
(likely not more than 15 minutes). They formed the view that, from what they could
see, with the high face at the extraction site and the practice of excavating from the
toe of the face, there were risks of “catastrophic failure of the face above the excavator
that would exceed the ability of the catch trench to contain the material, leading to the
excavator being engulfed by overburden material”.3 In short the two inspectors
considered on visual assessment extending over about fifteen minutes that there were
risks of catastrophic failure of the slope.
[7]

A manager of a quarry must have a certificate of competence.4 Mr Claridge

had not obtained such a certificate.5 Mr Bellett said that, based on his experience,
a manager with a certificate of competence “would not attempt to extract material in
the way Mr Claridge was extracting without first obtaining a professional opinion
about the suitability and safety” of the method. MSSL faced no prosecution based
upon the lack of a certificate of competence for the manager, and this is therefore
merely background evidence. As noted above, WorkSafe accepted Mr Claridge had
significant experience based upon years of employment in the industiy. It was not
3 FWS Maria Baker paragraph [13].
4 Health and Safety at Work [Mining Operations and Quarrying Operations] Regulations 2016,
Regulation 16.
5 FWS David Bellett paragraph [19].

suggested he lacked experience of working at the extraction site. There was no
evidence Mr Claridge in fact lacked knowledge or experience in the industry or had a
history of poor safety practice. The only available evidence is that he was had
considerable experience generally in extractive industries and had worked the
extraction site for nearly four years.
[8]

On 20 February 2018, WorkSafe issued a prohibition notice to MSSL claiming

that reasonable grounds existed for their belief that s 36(1) of the Act was being, or
was likely to be, contravened, being that the extraction method was not supported by
a plan designed by a geotechnical engineer and fall of ground risks could cause serious
injury or death.6 WorkSafe then recommended remediation, in relation to risk of slope
failure and engulfment, by obtaining “a geotechnical report that endorses the sand and
overburden extraction method”.
[9]

On 5 February 2019, following a further visit to the MSSL site, Maria Baker

issued a prohibition notice saying that the extraction process exposed workers to the
risk of falling ground or inundation, due to high wall collapse, from potentially
unstable quarry faces, likely resulting in injury or death “because of a lack of
a geotechnical assessment and design with regards to ground stability and slope
design”.7 Again, the recommended remediation was to obtain such a report.
[10]

MSSL commissioned a report from Dr Adams in July 2019 or thereabouts but

it was not completed until July 2021 and only received by WorkSafe two weeks before
this hearing. That report appears to have been based initially upon assessments during
a visit to the site on 16 May 2018, and from aerial photography in July 2019, followed
by further investigations and research. Dr Adams did tell Ms Baker on 24 May 2018
that he was unable to say whether the MS SL work methods were safe or unsafe without
further work being done. Dr Adams was professionally not prepared to say anything
about the site and MSSL’s work practices from his one previous visit alone. Logically
that means that if MSSL had merely viewed the extraction site once and initiated its
work practices based on that, that would likely not be enough to assess hazards and
risks. I note that WorkSafe evidence discloses only that the inspectors assessed
6 Bundle of Documents Volume One - Document 8.
7 Bundle of Documents Volume One - Document 9.

hazards upon brief visual assessments (two in total, but both brief) and knowledge of
the industry generally. I have no evidence that MSSL formed its work practices after
only a brief visual assessment of the extraction site.

Mr Claridge described in his

interview how he assessed the environment and behaviour of the slope materials
before fixing the work practices, and he was not challenged about that or asked to
explain in more detail.
[11]

After further assessment, Dr Adams drew the following conclusions about the

extraction site and its immediate surroundings:
(a)

He assessed slope instability hazards at and around the extraction site
and concluded that, beneath the overburden, the silica sand beds were
partially lithified or cemented, resulting in cohesion between the sand
grains, providing tensile and compressive strength.8

(b)

He said such sands have the ability to stand in very steep slopes but
they also have a tendency for brittle and sudden failure.9

(c)

He found no evidence of slope failure resulting from the 2010 and 2011
seismic activity in Canterbury.

(d)

The underground drives from mining in the 1920s were exposed in
2010 and found to be intact even though no props had been used.

(e)

Rainfall-driven seepage was evident near the base of the upper layer of
overburden (in Hororata gravels) but the mudstone layer beneath was
likely to inhibit perpendicular water flow and sand beds are moderately
permeable.

(f)

Based on modelling slope failure, the likely maximum depth of debris
arising from slope failure would be within the capacity of the catch
trench and, allowing for “some degree of geological and modelling

8 Bundle of Documents Volume One page 111 and page 166 - Geomechanical Properties
C-5 Definitions.
9 Bundle of Documents Volume One, pages 111-112.

uncertainty”, even if the debris spilled beyond the catch trench and on
to the working bench used by the excavator operator, it would fall well
short of imperilling the excavator or its operator.
[12]

Dr Adams described MSSL’s method of extraction of silica sand as

intentionally causing slope failure, but in a controlled way, and he identified the
following as relevant when considering additional operational hazard controls:
(a)

MSSL’s work plan was to remove remnants of an old bench from the
toe of a slope in cemented sand, outside the limits of what would
normally be considered safe practice based on the Mining and
Quarrying Guidelines (WorkSafe 2015). WorkSafe expressed concerns
about lack of benching, but Dr Adams expressed no similar concerns.

(b)

MSSL used an excavator with a maximum reach of 12 m, from
a working bench and slewing material away from the face so as to
maintain distance between the operator and the toe of the face.

(c)

MSSL maintained a large catch trench (4.5 metres deep and
9-12 metres wide) between the excavator’s working bench and the face.
There was no challenge to his statement that failed detritus was
removed first from the catch trench before sand extracted from the toe
of the face was collected.10 He said it was crucial that the catch trench
capacity be maintained for maximum capacity to contain any slope
failure material. I was given no evidence the catch trench at the
extraction site was not maintained, other than the argument, apparently
now abandoned by WorkSafe, relating to mudstone material referred to
in paragraph [13] below. The capacity of the catch trench, as observed,
was considered sufficient to capture modelled debris volumes from
slope failure even when calculated on a conservative basis. ii

10 Bundle of Documents volume one page 113.
H Bundle of Documents volume one page 119.

(d)

MSSL extracted sand only for short periods of time in any given day
and did not operate daily.

(e)

MSSL extracted sand only in dry weather and low wind conditions.

(f)

MSSL did not extract sand for several days after significant rain.

(g)

MSSL used only one operator for the excavator in order to maintain
continuity of experience and manage face stability and identify
hazardous conditions.

(h)

MSSL had Ms Green nearby during quarrying operations with two-way
radio communication, increasing the opportunity for observation of
hazards.

(i)
[13]

MSSL allowed no-one else into the excavation pit without supervision.

Dr Adams said an observed debris pile ( a darker, roughly triangular patch near

the extraction site, and visible in the photos) was probably an earlier slope failure (with
no age given), and, consistent with Mr Claridge’s explanation, it “may well have been
modified by the selective winning of sand and discarding of mudstone”. I take that to
mean that there was probably both a small amount of aged failure debris and also
discarded material from the selective excavation process. Dr Adams concluded such
debris was not evidence of “previous engulfment” as asserted by WorkSafe. The
debris level and placement were consistent with Dr Adams’ expectations and did not
support a conclusion of inundation or engulfment of the excavator or its working
bench. Ms Page did not challenge that conclusion. There was another slope failure,
but in a part of the quarry MSSL did not work at all, and it is irrelevant.
[14]

Dr Adams concluded that the risks and hazards identified by WorkSafe were

based upon a visual assessment only and the risks of engulfment were overstated and
highly unlikely.

[15]

There was no challenge to the accuracy or completeness of Dr Adams’

measurements, assessments and conclusions.

Cross-examination was largely

explanatory.
[16]

For the puiposes of this decision, and as a broad approach, I have considered

the term “so far as is reasonably practicable” within the meaning set out in s22 of the
Act, and the duty relied upon as requiring elimination of risks so far as is reasonably
practicable, but where elimination is not reasonably practicable, requiring
minimisation so far as is reasonably practicable (s30 of the Act). I have also defined
the duty under s36(l)(a) in relation to MSSL’s excavation of sand in 2018 in light of,
but not confined to, the specific provisions in s36(3).
The application for finding no case to answer
[17]

Ms Lund submits that, for the charge to survive, there must be some evidence

already before the Court which, if accepted and given the highest possible weight,
could prove that MSSL breached its duty under s 36(l)(a) of the Act and that MSSL’s
breach, as alleged, exposed a worker to risk of death or serious injuiy by engulfment.
It is her submission that there is evidence of neither.
[18]

I will first address the allegation that a breach of the duty exposed a worker to

risk of serious injuiy or death, an essential element for a charge under s48. Mr Neild
submits that MSSL’s failure to obtain geotechnical advice did in fact expose
Mr Claridge to risk of engulfment leading to serious injury or death, because MSSL
“could not know whether its excavation method was safe”. However even if MSSL
were wholly ignorant as to whether there were hazards and risks (as to which there is
no evidence), that ignorance alone cannot itself create risk of engulfment leading to
serious injury or death. I am unable to accept a submission that MSSL could create
actual risk of serious injury to, or death of, a worker solely by ignorance about the
chances of engulfment.
[19]

Dr Adams’ evidence is that MSSL’s method of extraction of silica sand was

sufficient to meet reasonably foreseeable risks of slope failure and engulfment, and
WorkSafe’s assertions around the level of engulfment risk are overstated and highly

unlikely. Dr Adams’ conclusions are accepted and not challenged. I cannot infer then
there was a risk of engulfment leading to serious injuiy or death at the relevant time
when the only evidence is that such risk was highly unlikely. There is both an absence
of evidence that, when operating the excavator on or about 15 February 2018,
Mr Claridge was exposed to risk of engulfment leading to serious injury or death, and
actual evidence he was not. There is, therefore, no case to answer on the charge as
laid.
[20]

I must still assess whether there is a case to answer that MSSL has failed to

comply with its duty, which is an element of a charge under s48 or s49. WorkSafe
submits that, if a charge under s 48 must be dismissed for no case to answer in respect
of the third limb, a charge under s 49 would be available, as it is an included offence.
[21]

WorkSafe cites Police v Campbell as authority for the proposition that I must

consider substituting the lesser charge.12 In the absence of prejudice to a defendant,
there would be no reason not to consider substitution of a charge under s 49.
[22]

Ms Lund submits there is prejudice in now substituting an offence under s 49

because the allegations relied upon for each charge are different. For the charge under
s 48, WorkSafe alleged MSSL breached its duty creating a risk of serious injury or
death by engulfment, while the proposed charge under s 49 alleges a breach of the duty
under s 36(l)(a) by failing to obtain a geotechnical assessment.
[23]

WorkSafe submits that the charge under s49 is available because the duty and

breach are the same as were relied upon under s48. WorkSafe at paragraph [5] of
opening submissions, asserted that failing to obtain a geotechnical report, failing to
put in place adequate excavation rules, and failing to investigate previous ground
failures, amounted to breaching the duty under s36(l)(a), as a result of which
Mr Claridge and his wife were exposed to risk of serious injury or death. However,
WorkSafe’s closing submissions specify the alleged breach of duty as a “failure to
obtain information on the geological properties of the resource being quarried”
(paragraph 1.1). That could be said to be broadly similar to the first original particular
“it was reasonably practicable for Mount Somers Sand Ltd to have ensured...it
12 Police v Campbell [1990] 3NZLR 9.

engaged a competent person to undertake a geotechnical assessment”, but it wholly
ignores the remaining two particulars, and now means obtaining a geotechnical report
(paragraph 1.3).
[24]

I accept that WorkSafe’s definition of the claimed duty on MSSL under s 49 is

different from the duty pleaded in the charging document. The new definition would
arise only when the evidence failed to show risk of engulfment, which was the
previous focus.

Requiring MSSL to engage a competent person to undertake

a geotechnical assessment is far less specific than requiring MSSL to obtain
a geotechnical report. MSSL says it is prejudiced if the definition of the duty and
failure is changed at this stage. I accept the case would have changed for a charge
under s 49 as WorkSafe presents it, and therefore decline to allow a charge under s 49
as an included charge.
[25]

However, if I were to have erred in that assessment, I must first be satisfied

there is a case to answer on the available evidence before I could allow the charge to
proceed as one under s 49.
[26]

The requirement that failing to meet the duty exposed a worker to the risk of

serious injury or death is not repeated in an offence under s 49. Otherwise, the formal
elements are the same. Therefore even under s 49, it is an element of the offence
requiring evidence that MSSL had a duty under s 36(l)(a) to ensure, so far as is
reasonably practicable, the health and safety of workers while at work in the business
or undertaking, and it breached that duty. Defining the duty remains the central issue.
I begin by assuming the duty is the same as was originally pleaded for the s 48 charge,
even though WorkSafe appears now to have abandoned the original particulars as
pleaded.
[27]

In relation to the first two particulars, the available evidence is that the manager

had considerable relevant experience and MSSL’s argument is that Mr Claridge’s
monitoring and assessment, together with the additional controls implemented by
MSSL as described above in paragraph [12], were sufficient to discharge the duty
under s 36(l)(a). Dr Adams’ report establishes that engulfment is very unlikely based
upon geotechnical assessment of the site, method of extraction used and additional

controls applied. MSSL, therefore, denies it failed to comply with its duty, and more
to the point, WorkSafe has failed to call evidence it has failed to do so.
[28]

In relation to the third particular, while various witnesses at different times saw

in the excavation trench what was probably a mixture of debris from slope failure at
an unknown date and discarded mudstone from MSSL’s extraction of silica sand, the
observed volume was never a compromise on safety. There is no evidence MSSL
failed to consider the extent and meaning of that collection of debris. The method of
extraction of silica involved controlled slope failures, and the evidence shows
adequate controls of risks. There was otherwise no evidence of “ground failures”
having actually occurred at the extraction site.
[29]

In relation to the first and second particulars, MSSL says there is no evidence

it failed to have a competent person undertake a geotechnical assessment. The
evidence is that Mr Claridge assessed the work site and conditions and fixed a work
process which managed risks sufficiently to comply with the duty under s 36(l)(a).
[30]

WorkSafe now says MSSL’s duty was to obtain geotechnical advice from an

engineer and it failed so to do. The actual meaning of the duty in this case is, therefore,
at the core of the dispute as to whether there was a failure to comply. Was it, as
WorkSafe says, a duty to obtain geotechnical advice (by which it means an assessment
by a geotechnical engineer) or was it, as MSSL says, a duty to ensure health and safety
of affected workers by having someone, competent to assess hazards and risks, assess
the work site and method of extraction, and design a work procedure which adequately
managed excavations?
[31]

Ascertaining meaning of legislation under s 5 of the Interpretation Act 1999

involves the following considerations:
(1) The meaning of an enactment must be ascertained from its text and in the light
of its purpose.

(2) The matters that may be considered in ascertaining the meaning of an
enactment to include the indications provided in the enactment.

(3) Examples of those indications are preambles, the analysis, a table of
contents, headings to Parts and sections, marginal notes, diagrams, graphics,
examples and explanatory material, and the organisation and format of the
enactment.

[32]

Section 36(l)(a) must, therefore, be interpreted in light of its purpose and the

wording used, together with any indications provided in the Act. There is limited
guidance available as to the interpretation of s 36(l)(a) from the higher courts in New
Zealand. I have been referred to Baiada Poultry Pty Ltd v The Queen, where the High
Court of Australia considered a similar provision under s 21(1) of the Occupational
Health and Safety Act 2004.13 The Court held:14
All elements of the statutory description of the duty were important. The
words “so far as is reasonably practicable” direct attention to the extent of the
duty. The words “reasonably practicable” indicate that the duty does not
require an employer to take every possible step that could be taken. The steps
that are to be taken in performance of the duty are those that are reasonably
practicable for the employer to achieve the identified end of providing and
maintaining a safe working environment. Bare demonstration that a step could
have been taken, and that, if taken, it might have had some effect on the safety
of a working environment does not, without more, demonstrate that an
employer has broken the duty imposed by s 21(1). The question remains
whether the employer has so far as is reasonably practicable provided and
maintained a safe working environment.
[33]

In Sarginson v CAA the High Court held that the PCBU’s obligation to

eliminate or minimise risks is to the extent the PCBU has or would reasonably be
expected to have ability to influence and control the matter to which the risks relate.15
Section 30 defines the extent of a duty. The main purpose of the Act is to protect
workers by eliminating or minimising risks arising from work. That approach is also
adopted in the Safeguard Health and Safely Handbook 2020.

[34]

Elimination and minimisation are therefore to be undertaken “so far as is

reasonably practicable”. In WorkSafe New Zealand vAthenberry Holdings the Court
held that it was not necessary to address every possibility however remote.16 The
standard of compliance involves an assessment of proportionality and rationality.

n Baiada Poultiy Pty Ltd v The Queen [2012] HCA 14.
14 At paragraph [15].
15 Sarginson v CAA [2020] NZHC 3199
16 WorkSafe New Zealand v Athenbeny Holdings Ltd [2018] NZDC 9987.

[35]

Neither the Act nor any subordinate legislation made under the Act makes the

practice guidelines, the interpretive guidelines or special guide mandatoiy. These are
WorkSafe publications clearly expressed as guides, and include the words: “the intent
is to provide a series of documents the industry can use to comply with the new
regime.17 WorkSafe conceded there was no requirement in the Act or Regulations for
a geotechnical report to be written. As there is no mandatoiy requirement for a written
report, s 36(l)(a) must be seen as requiring MSSL to assess the hazards and risks of
the activity (whether in writing or not) for the purpose of ensuring, so far as is
reasonably practicable, a safe working environment. In particular in this case that
means having a competent person assess hazards and risks and design an adequate
work method for excavation of sand. There is no basis to insert into that a requirement
that the assessor not be an employee of the PCBU, or that he/she had an engineering
degree, or that he/she was not linked as a contractor to the PCBU. Therefore, logically
it is permissible for the assessor to be an employee provided the assessment of the
hazard and risks is adequate for compliance with the PCBU’s duty.
[36]

The Health and Safety at Work (Mining Operations and Quarrying Operations)

Regulations) 2016 provide for mining and quarrying operations, but while regulation
71 gives directions for assessing the principal hazards and risks in mining operations,
the regulations are silent as to similar provision for quarrying operations. It is plain,
therefore, Parliament did not intend to prescribe a similar regime for quarrying; it was
content to allow quarrying operations wider scope for compliance with s 36(l)(a) of
the Act. Mr Neild urged me to not place weight upon the silence of the Regulations
in relation to quarrying operations, but he is then asking me to in effect create the
legislation which the legislature declined to make. I am not qualified to do so.
[37]

Dictionary meanings of “geotechnical” support a definition of “dealing with

soil and rock behaviour”. There is no specific reference to professional engineering
qualifications. I accept “geotechnical” describes the mechanics and behaviour of rocks
and soil. A geotechnical assessment, therefore, considers the likely behaviour of rocks
and soil at the extraction site while canying out the extraction work.

!7 Bundle of Documents Volume Two.

[38]

lam satisfied that s 36(l)(a) imposed a duty on MSSL to ensure Mr Claridge’s

safety and health while engaged in sand excavation and, in discharging that duty, it
was incumbent upon MSSL to have accurately assessed the hazards and risks in
relation to engulfment while extracting sand from the extraction site, and to have in
place sufficient controls to manage those risks. There is no basis in the wording of the
Act to allow me to interpret that as a legal requirement for an engineer’s report.
[39]

I am asked to conclude that evidence of opinions from prosecution witnesses,

based upon brief observations of the extraction site and knowledge of usual quarrying
practices, is sufficient for me to infer that compliance with the duty under s 36(l)(a)
requires a geotechnical report from an engineer. Neither of the WorkSafe inspectors
undertook detailed assessments, neither was present for any length of time and neither
held engineering degrees. Ms Baker was relatively inexperienced as an inspector at
the time. The WorkSafe witnesses described a hazard (engulfment) and then accepted
Dr Adams’ assessment that engulfment was overstated as a hazard and highly unlikely
to occur.

They described risks of slope failures and then accepted Dr Adams’

assessment that the method of work adequately minimised those risks. It is not open
to me to infer that MSSL was obliged to obtain from an engineer a geotechnical
assessment of the site and work practices to be able to assess the hazards and risks.
I can do no more than work with the evidence placed before me.
[40]

Ms Page is a geologist with technical background in the extractions industry.

Her actual on-site involvement was limited, and I accept more in the nature of peer
review. Her evidence was given as an expert, which I accept reflects qualifications
and experience. I reject the submission Ms Page was not an expert (leaving weight
yet to be determined).

She said she understood that no competent person had

completed an assessment of hazards and risks at the extraction site. She accepted that
many quarry operators do not out-source geotechnical assessments and agreed with
Dr Adams that many rely upon their own judgement and experience to manage risks.
Ms Page said that, where there is departure from the industry guidelines, and WorkSafe
inspectors consider they have reasonable grounds to believe there is a hazard, the usual
course is to issue an improvement notice requiring assessment of hazards and risks.
Where the departure is more significant and the risks thought to be greater, the
inspector may issue a prohibition notice (as was the case here). That does not,

however, inform the question whether a PCBU is in breach of its duty under s 36(l)(a)
by not obtaining a geotechnical assessment by a third party when under a prohibition
notice. Continuing to then operate may breach the notice, but that is a separate issue
not before me.
[41]

MSSL’s duty was therefore to ensure, so far as is reasonably practicable, the

health and safety of its workers while extracting sand. Whether under s 48 or s 49,
WorkSafe was required to call evidence MSSL failed to comply with that duty. Based
on the wording of the Act and regulations, that duty did not require MSSL to obtain
any particular assessment of hazards and risks, other than a sufficient one. MSSL was
required to complete a sufficient assessment of hazards and risks by a competent
person so as to ensure, as far as was practicable, a safe working environment.
Is there evidence MSSL carried out an assessment and acted upon its findings?
[42]

Mr Claridge told WorkSafe he was the manager and sole operator of the

excavator at the extraction site.

Mr Claridge’s statement is the only, but

uncontradicted, evidence of both his hazard and risk assessment for MSSL and his
fixing and use of the methodology adopted to extract silica sand. There is no evidence
he departed from that methodology once it was fixed. He said he had identified slope
failure and engulfment as hazards. MSSL relied upon Mr Claridge’s experience in
assessing hazards and risks arising from the method of extraction. Mr Claridge said
he observed and assessed the extraction site on a frequent basis. He designed the work
site practice to include using a long arm excavator, operating from a working bench,
to bring about controlled slope failure which caused debris to drop into the catch
trench. The measurements of the aim of the excavator, the working bench and the
catch trench were all fixed to meet the hazard of engulfment. He fixed certain
described protocols (such as not working immediately after heavy rain, not allowing
anyone else to be on site unsupervised and only working on the site for limited times
and days etc). All that is disclosed in the interview of 15 June 2018.
[43]

There is no actual evidence what he said was untrue or that the control

measures were not adhered to. The only possible evidence of departure was finding
mudstone debris in the catch trench but it was accepted to be, at least in part, waste

from separation of silica sand, and, in any event, to have had no adverse impact upon
sufficiency of risk management (see paragraph [13] above).
[44]

Accordingly, the only available evidence is that the manager for MSSL did

assess the hazards and risks arising from extraction of silica sand at the site and he had
put in place control measures as at or about 15 February 2018. It would not be possible
for me to find otherwise.
[45]

WorkSafe’s prosecution must then proceed on the basis:
(a)

Mr Claridge was not qualified to do the assessment; or

(b)

Mr Claridge’s assessment of hazards and risks was inadequate or
flawed; or

(c)

his stated method of working was inadequate for the actual hazards and
risks; and

(d)

as a result of (a), (b), or (c) above, MSSL failed to comply with its duty
to ensure, so far as was reasonably practicable, the health and safety of
Mr Claridge when he was extracting sand.

[46]

As to the first, WorkSafe accepted Mr Claridge’s experience in extractive

industries, and has called no evidence to the contrary. Mr Neild submitted that, where
there is a high level of departure from industry practice and guidelines, no amount of
experience would be enough, and a report from an engineer would be required. Even if
true, the evidence is that appropriate course was to enforce the prohibition notice.
But Ms Neild’s interpretation does not conform to the requirements of the Act or
regulations. The regulations provide a clear regime for mining operations, matching
the approach WorkSafe seeks here, but they are silent in relation to quarrying hazards.
That silence must be deliberate. Its effect is to allow a PCBU engaged in quarrying
operations wider scope for compliance with s36(l)(a). The legislation does not require
an assessor of hazards and risks for the purposes of s36(l)(a) to have any particular
qualification. I cannot extend the law to make that a requirement. I am unable on the

available evidence to conclude that Mr Claridge is not qualified to conduct the
assessment. In any event, the opinions expressed by WorkSafe witnesses that an
engineer’s report was necessary were unsupported by evidence, and therefore would
not meet the substantially helpful test as required.
[47]

As to the remaining options, all WorkSafe witnesses have accepted Dr Adams’

written report as a correct assessment of hazards and risks. Dr Adams drew the same
conclusions as Mr Claridge about the hazards and risks at the extraction site.
Dr Adams specifically found that MSSL’s method of extraction and the surrounding
protocols were, in combination, sufficient to recognise the hazard of engulfment and
to reduce the risk of it such that it was “highly unlikely”.
[48]

Mr Claridge was not asked about seismic hazard, and there is no evidence that

he failed to consider it. In any event, Dr Adams found no indicator of actual seismic
hazard at the site, a conclusion supported by the exposure of intact mining drives
created about ninety years before.
[49]

Mr Claridge was also not asked to identify the component parts and qualities

of the overburden, but there is no evidence he had failed to do so. In any event, there
is no evidence that would have changed the assessment of hazards and risks at the
extraction site or altered the working method and surrounding protocols.
[50]

In summary then:
(a)

there is no direct evidence Mr Claridge lacked sufficient experience to
make the required assessment on behalf of MSSL and I have no
evidential basis to allow me to draw such an inference; and

(b)

there is no evidence available to allow me to conclude Mr Claridge’s
assessment of hazards at the extraction site was flawed or inadequate;
and

(c)

there is no evidence to allow me to conclude his design of the work
method and protocols was flawed or inadequate to minimise the risks
within the operating conditions; and

(d)

I have no available evidence that MSSL allowed work at the extraction
site which did not conform to the work method and protocols set by
Mr Claridge; and

(e)

there is no evidential basis for me to conclude that MSSL failed to
assess the hazard and risks of engulfment;

(f)

there is no evidential basis to allow me to conclude MSSL failed to
comply with its duty under s 36(l)(a) of the Act; and

(g)

there is no evidence of relevant ground failures, except one, which the
evidence shows did not compromise safety.

[51]

If there is no evidence that MSSL failed to comply with its duty to ensure, so

far as is reasonably practicable, the health and safety of its workers engaged in
extracting sand, then there is no case to answer in a prosecution whether it be under
either s 48 or s 49. For that reason alone, I have no option but to decline to reduce the
charge to one under s49 and must dismiss the existing charge on the basis there is no
case to answer.

J E Maze
District Court Judge
Released on 07/09/2021 at 3.30 pm

